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Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554

RE:

P.O. Box 2301
Cincinnati, Ohio 45201

September 13, 1994
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Bx-Parte Pre.entation iii
Cincinnati Bell Telephone's Petition for Waivers
of Section 24.204 of the Commission's Rules to a
Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (j)
of the Communications Ac - Competitive
Bidding, Dockets 90-314 & 93-253
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Dear Mr. Caton :

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Tom Taylor, Counsel for Cincinnati Bell Telephone,
met with Donald H. Gips, Office of Plans & Policy. The
discussions covered issues associated with the above referenced
proceedings. Cincinnati Bell Telephone's position on such issues
are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. Lynda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,

Attachments
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CInciMati. Ohio 45201 ·23Q1
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DOCKET FilE COpy QRIG~~AL

July 21, 1994

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

Amendment of the Commission'. Rules
to Establish New Personal
Communications Services: and

Implementation of Section 309(j)
of the Communications Act ­
Competitive Bidding

Dear Mr. Caton:

'.. __ -
.:cl:

)
)
) GEN Docket No. 90-314 I
) RM-7140, RM-7175, RR-761B
)
)
)

) PP Docket No. 93-253
)

Enclosed please find an original and six copies of the
Cincinnati Bell telephone Company's Request For Stay, in the above
referenced proceedings.

Please date stamp and return the enclosed duplicate copy of
this letter as acknowledgement of its receipt. QUestions regarding
this document should be directed to Ms. Lynda Breen at the above
address or by calling (513) 397-1265.
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W«etbe
PEDEItAL COMMVNICAnONS COMMISSION

Wasbiapon, D.C. 20554

1D the Matter of )
)

A"IllIMment or the Cu 'qt..'s Rules )
to Establish New PenoDaI ee.m1lllicatlODS )
Serric:esj aDd )

)
Iaap1ellleDtadon of Secti-. 3I9(J) of )
the CommUDicatioDs Ad - CoIIIpetitiYe )
Biddmi )

GEN Docket No. 90-314 ,
llM-7148, RM-717S, RM-7618

PP Doclm No. 93-ID

II'.OUIST ma STAY

CiDciDDati BeD Te1epboDe Company ("CBT"), by its auomey5. hereby requests that

tile Commission stay the eft'ecdveDeSS of its.June 13, 1994 Mmgppdum Opiniop. eM Order

al1emative, stay the effectivaas of its Fifth R.tpon lAd Order (the ·Competitive Bidding

Ortkr·) released July IS. 1994 in the Competitive BiddiDg procecdinf as it relates to tbe

PCS service areas where the CmciDDati SMSA J.imited PartDership curremly provides

cellular service.3

1 Jp tile VIM of. t •• of JIll Cr',Me'I'PIts IA .....jsb New Pm,e)
C"PP1M*r!Tr ....., GEN Docket No. 90-314, RM-7140, RM-717~, RM-7618.
Msqqpw"D 0J+it"." Older. released JuDe 13. 1994 (die "PCS 0rdIr").

:1 11 dIo MMn ofbp'n Mhz of W-1Iffi gt 1bI Cmnnkztjgm Act ­
Iz:gpImre'.tim of 0"·"'"..... PP Docbc No. 93-253. FifIh Jtcport ,wi
.QDIcI. re1eued July 1', 1994 (tile.~ Bidding Ortkr·).

3 The CiDcinnati SMSA I imited PanDaship operIteS a ceDular mobile te1ephoDe
busiDess in die popapbic triangle bounded aCDera1Jy by the cities of CiDcimlad,
Columbus and DaytOn. Ohio.



I. SUMMARY

On July 1, 1994 CBT tiled a Petition for Review in the United States Conn of

Appeals for the Sixth Circuit' cballeuliDl the leplity of the cellular elieibility restriction

affirmed by the CommjssioD in the pes Order. The cellular eligibility restriction prohibits

entities holding iDrerests of 20 percent or more in cellular licenses coveriDg 10 percent or

more of the population in a given PCS service area from obtainine more than 10 MHz of

broadband PCS spectrum in that PeS service area.S

CBT. throoF its affiliate Ci:Dcinnati Bell ceUuIar Systems Company ("CBCS"),

c:urreDdy holds a 45.008 perce:ot interest, as a limited partDer. in the CiDciDDati SMSA

Limited ParaImhip, which opera&es a cellular JiceDsc coveriJJa moM than 10 percem of the ­

population in the CiDcinDari Major TradiDa Area (MTA). As a result of this miDOrit.y limited

part:DerShip iDterest. CBT is prohibited from obtaiDiDI more than ODe 10 MHz Basic Ttading

Area (BTA) license in the CiJlcinnati area, aDd is completely iDelieible for any of the 30

MHz MTA licenses in the CiDciJmati area. The Cincinnati SMSA Limi1ed ParaImhip is

curreutJy the subject of a dissolution proeteding in the Delaware Court of Chancery.

Depending on the outCOJDe of that proceediDc. die ceUular iDr.erests wmch c:ummtly make

CST subject to the cellular eliIIDiIity restriction may well be liquidated.

The Competitive Bidding 0rtJer establishes auction procedures for awardiDg

broIdbml PeS 1keDIes. While the Competitive Bidding Order does DOt specify the date

• see. Cooed H'la'S)· 0_'" y. JWeg! c==.iAtjpm Cgmmi'H9n
end the U...... of ,yreq, ca.e No. 94-3701, PMjtjqn for Reyiew of an Order
of the FoderI1 Cmprpupjqtjgm Cgppigjpn, filed July 1, 1994.

oS See, 47 CPR. 124.204.
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tbeae auctioDS will beIin, it does indicate that the 30 MHz MTA lice.Dses will be auctioned

first. 6 As a results it seems bilh!y UD1ikely that either the appeal of the pes Ordc or the

dissolution procNding will be fiJWly adjudicated before me auction process begins.

~rdiDllys CBT hereby requests a stay of broadbarxt PeS auction process (as it relates to

the pes service areas wbere the CiDciDDati SMSA Limited Pu1Dership curreDtly provides

cellular service) peDdiDg the outcome of CBrs appeallDd 1he Delaware dissolution

proceeding.

D. STANDARD FOR GRANT OF STAY

CBT satisfies the test set forth ill VilJini, PcIroIcgm loblgs AMgciadon v. Federal ­

Power COmmission' aDd W""'iDAn MetrowJitap ArIa Iopsil Cgmmmjpp v. Haljday

Tours. IDe.,' as to wben a stay is warramed. The test requires four factors to be evaluated:

(1) the likelihood of tbe requesting party's success on the merits; (2) the likelihood that

irreparable balm to the requestiDg party wm result in die abseDce of a stay; (3) the absence

of harm to other imerested parries in the event tbat tile stay is grmred; aDd (4) the exteDt to

which the stay serves tbe public iDrerest.' Where coasideratioD of factors two throop four

favor the gram of a stays the requesting party must show only that serious questio,DS have

• Coll'lp«itilW BiMinI Ort:I4r at para. 37.

7 259 F.2cf 921, 92S (D.C. Cir. 1951) (-VDiU' Jobbers-).

, SS9 F.U 841 (D.C. Cir. 1977) (·W." Tpmj'-).

9 VirJjpj. Jobbers at 925; Wu"iD&toP Ipptjr at 843.



been raised with respect to the merits. IO An evaluation of the four factors as follows shows

that tbe broadband PCS auctions for the cmcimJati area liceDses should be stayed pending the

outcome of CBT's appeal of the PCS Order and. if necessary, peDdiDg dissohnion of the

CiDciImati SMSA Limited Parmersbip.

m. IncaJBOOD OF SUCCESS ON THE MERITS

A. .... tftlae PeS Order

As mentioDed above, CBT ooids a DOIKODtrolliDg limited parmersbip interest in the

CiDcilmati SMSA Limited Parmenhip (the "Parmenhip")ll and, therefore. is adversely

affected by the cdhdar eliJibility restriction. The Commission's purpose in ad.optiDg this

eligibility restriction was to reduce the poremjal for unfair competition by limiting the ability

of cellular operators to bid for PeS spectrUm in areas where they provide cellular service. 12

In its appeal of tbe pes OrdD", CBT will show mat the ceUular eligibility restriction
.

needlessly and amitrarily precludes DOn-comronq, minority ceJJu1ar inveStors like CBT

from fully participating in pcs. aad does DOt further the purpose for which the rule was

adopted.

10 Wllbgtpp1)wjJ at 843.

11 As a rIIUJt of this IIIiIIorky liaritecI~ iDtaat, Section 24.~ prohibits
CBT fna "iDi'W.. tbtD ODe 10 MHz ITA UceDre in me CiDcu-ti area. aDd
readers CBT CCIDpIeIeIy iDellIib1e tor my of !be 30 MHz MTA lice.Dses iIl1he
CiDcillDlti.... WitIIout this reIIric:tion, CBT would be arjtJed to obraiD up to

40 MHz of PCS specaWD in die CiDcinDati area.

12 Secon4 Rcpon en" Order, GEN Docket No. 90-314. at para. lOS.
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Whatever potcDtial aDticompetitive problems the Commission is seeking to avoid

could only result from control of a cellular operation, not from boldq a DOD-CODtrollina,

minority interest in such an euwprise. A3 a limited parmer, CBT's iDvestmeDt in the

Partuership is purely passive. UDder the PartDership Agreement and Delaware law,13 CBT

bas DO right to participate in maDalemeDt aDd DO votiDg power. Consequently, CBT has DO

ability to affect the PartDership'5 operations aDd DO ability to enaale in the type of

aDticompetitive coDduct the Ce>mmission is tlyiDg to avoid through Section 24.204. This is

especially trUe in CBT's case where the general partDer ~. Ameriteeh) holds a 52.723

percent interest in the PartDership aDd, therefore, has total control over the Parmersbip's

operatioDS.

The arbitrary 20 perceDt standard Idopr.ed by the Commission UDfairly discrim.iDates

apimt CBT as the bokter of a nOll-CODttolliD&. mmority imaest in the PartDership. It is an

arbitrarY staDdard which bears DO rcJatiODShip whatsoever to the actual degree of control

exercised by CBT over the PartDership's cellular operations. There is DO difference in terms

of control between an entity with less than 20 pm:.em oWlltll'Sbip and an entity with Il'e8ter

thaD 20 perceDt owucrship wbee both are ]jmittd partDers in a giveu cellular operation aDd

another entity holds me comroIJiDl.eueral partDerShip interest. This is precisely the

situation CBT faces as a result of its limited parIDtrShip iDraest in the PanDe11bip, yet the

Commission's arbia'aly rule wauld att'ord CBT riabts that are vastly iDferior to those

attordecl otber adties With less than 20 perceDl oWDerSbip.

13 The PanDership is a Delaware limited partDerS!dp and, therefore, is subject 10
Delaware law.
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CBT recognizes that the Commission will likely hold a different view with respect to

the merits of CBT's appeal. given that the Commission autborcd the pes Order. CBT

submits, however. that the likelihood of its success on the merits warrants the aram of a

stay. In any case. CBT raises serious lepl issues which, when considered in COIijunction

with the likelihood of irreparable haJ:m. tbe abseDce of banD to other parties, and me public

i:DreJest, clearly warrant the araJJtiDg of a stay.

III addition to CBT's appeal of the pes O1'tkr. CBT has iDitiated a,proceeding in the

Delaware Court of ChaDcery seeking dissolution of the PartDel'Sbip. l' 1be Partnership was

formed in 1982 to market, service and operate a cdluJar mobile telephone busiDess in the

popaphic triaDJ1e bouDded leuerally by the cities of CiDciDDati. CohmllNs aDd DaytOn,

Ohio. The respective perceDtale iDrerests of the generallDd limited partnerS in the

Partnersbip as of the date of this request are as follows:

Ameritech Mobile PboDe Service of CiDcinnati. ID:. 4O.000~

I jmirr4 p.rnmhjp Ipre".,

Ameritecb Mobile PIIoDe Service of CiDcirmti, IDe.
CiDciDaati Bell Cellular Systems CompaDy
SpriDt Ce1JuJar Co1quy
Champaign Telephorae CorupaDY
GIT-cent IDe.

12.723~

4S.008~

1.200~

.244"

.825"

14 See. Cjp;j_i ••11 O;J)II. SJ",C<~ V, A!mriwJl Nomle """ Sgyice
of Cipcj.rj. I:gc" .' 11.. Civil Action No. 13389, Court of CbaDCCtY. State of
Delaware, in and for New Castle COUDty.
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The Complaint requests thai the Court eater an order dissolvinl the PartDel'Sbip, aDd

appoiDliDa a liquidating trustee with full power to: (1) collect all money due the Partnership;

(2) pay all debts of the PanDersbip; (3) sell the. property aDd assets of the Panoership,

iDcJudiDC the sale of the Parmership in its entirety; aDd (4) distribute my surplus assets to

CBCS aDd the otbel' limited parmers rarably accordiD& to their respective imerests. In the

altmnative, should the PanDership not be sold in its entirety by the liquidating trustee. the

ComplaiDt asks the Coun to distribute to CBCS the liceDses aDd asselS to provide eeUular

telephone service in the CiDcbmati and surrouDdiDg areas PW'SlW1t to tile terms of the

Pat1Dersbip ApeemeDt.

CBT submits that UDder Delaware law the Court of CbaTUtY is likely to enter an

order dissolving the PartDersbip. However, at this point it is nuclear how the PartDe:rsbip's

assets will be distributed aDIODI the parmers or what tbe lime frame for such distribution

will be.

IV. I,IJCEI,mooD OF nrDPAIlABLE ILUtM

The Comp«irM BidIJIn, Orb, does DOt specify the date the broadbaDd PCS auctions

will begin. It does. however, iDdicate that the 30 MHz MTA liceDses will be auCtioned

farst. U Every iDdication is tbat tbae aucdoDl will beliD in the wry Deal' future. Thus, it is

hipIy UDUkely that CBT's appeal of the PCS Or.,., aDd the dissoludon of the Partnership.

wW be fiDally adjudicated before the broa4baDd PCS auetioDS begin. Consequemly. if CBT

is prohibited from biddiD, on any of tbe 30 MHz licenses in the Ch1ciJmati area IS a result of

15 Compeltriv~ BidJljng Onhr at para. 37.
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its miDority iDte:rest in the PartDenhip aud, if the Court of Appeals subsequently strikes down

the ceDuJar eligibility restriction, CBT would suffer irreparable harm since its competitors

will already bave acquired all the 30 MHz MTA licenses available in the CiDc~ area.,

Similarly, ifCBT is prohibited from bidding on any of the 30 MHz licenses in the Cincinnati

area as a result of its minority iDrerest in the PartDmhip and, if the Par1Dership is

subsequently dissolved such tbat CBT ends up witbout an attributable imerest in the cellular

liceDSeS currently operated by the Partnership, CST will be esseDJially precluded from

partic:ipation in both PeS and ceJlular service. UDder tbese circum.stanees, the Commission

c:&1IDOt 10 forward with the CiDci,unati area broadbaDd PeS auctions witbout causing

irreparable banD to CBT.

If, due 10 the timiDg of the aucaom, CST is preduded from folly participatiDg in

PCS, CBT would be placed at a tremeDdous disadVUlllge vis a vis its competitors. Recem

peel discussions CODducted by the Commission's PCS Task Force provide an iDdqmxtent,

basis for this conclusion. MOSt of the pailelists at those disalssioDS acree that demand for

PeS, both as a complement to existing wireline teleph<me service an4 as a rep1ac:ement

thereof, will crow sbuply 0DCe PCS is 1iceDIed aDd deployed. For example, the Persona.l

Communications lDcorporated .Associarion estimates dIat PeS subscriptions will reach 8.55

miDion by tbe cad of tile first dIree years at service deployment aDd IJ'OW by 264 percent

betweeD ]998 IDd ZOO3. 16 nat equates to a market peDetration rare of approximately 3.1

percent by tile eDd of tile fIrSt three years and 10.4 percea1 by 2003. Similarly, Dr. C. J.

16 See, PaDeJ No.1: PCS Demand PlecIicrioDs - S1arJemeat of Thomas A. Stroup,
Presidem. PersoDll COIJUDUIlicatioDs Indusay Association, at p. 4.
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Waylm of GTE Personal CommnnieatioDS Services estimates that by the year 200S total

wireless voice services - iDcludiDg both cellular and PCS • will reach some 30 pcrcem of the

population. This tr3DSlates into a market peDettation of approximately 70 pcrceDl of U.S.

households. I7 As a wireliDe carrier. CBT would be irreparably harmed if it is denied the

opportUnity to fully panicipate ill this wireless revolution.

v. ABSENCE OF BAllM TO OTBD PARTIIS

No other party will be harmed if a suy is granted. A stay would simply presezve the

stanIS quo umil the Court of Appeals bas aD opportuDity to review the legality of the cellular

e1ilibUity res1rictioD aJJd the Parmersbip is dissolved. Curre:DtJy. there are DO entities'

liceased to provide brt:i.dbad PCS. 1bus. a stay would DOt give any party a jump on the

competition. No matter what the Court of Appeals decides with respect to the cellular

eIilibUity restriction, or what the Court of CM:nrny decides with respect to the dissolution

proceediDg, the Commission can begin tile PCS auction process for the CiDciDnati area

IiceDses without hanD to any other party 0DCe those cases have been resolved.

VI. THE PUBLIC JNTDEST

The Viaini' JobIMn court recopized !bat die .y of an .dmjnisrrative order raises

particular public iDrerest COIDmS.11 The Commission would err in usnming that the public

17 See, Pule! No.1: PeS DemII1d PredictiOJlS - Ptepared Remarks of Dr. C. J. Waylan.
GTE PersoDll Commnnicadom Services. at p. 2.

I' VilJipja Jobbers at 924.
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interest would best be served by starting die auction process prior to the Court's decision on

the legality of me cellular eliBibility·restridion aDd prior to dissolution of the Parmership. A

stay of the auction process for die Cincinnati area licenses will promote competition by

eDSUriD& mat eli,ibility resuicrions are as narrow as possible. AllowiDg CBT to participate

in the auctiODS will iDcrease the number of bidders aDd, tberefore, is likely to increase the

reveuue leaerated by the auctioDS. This is clearly in the public iJderest siDce a~OD.
I

reveDUe$ will be used to reduce the Federal bud,et deficit.l'
The Commission bas acknowledged the beDefltS to CODSWDerS from permittiDa Jocal

excbmae carriers like CBT to participate in PCS.20 CBT has the resources and teclmolOlical

expertise to foster the rapid deployment of PCS in irs service territory. Indeed, CBT may

represatt the best oppormDity to bring PCS services rapidly to CODS1IDlt1'$. Moreover) CBT

may well be able to offer a broader range of Pes services at a lower cost than other

potemiallicensees. Failure to JI'IDl a stay would llDDeee$Sarily restrict CBT's entry into PCS

aDd harm consumers by excJud1Dg a viable compedror from the wireless ttlecommumcadons

In order to remain competitive, CBT JDUSI hive the same oppol1DDity to J'{ovide PCS
I

as cable compaDies, competitive access providers aDd other emiIies. Without the opportunity

to fully participate in PCS, CBT may not be able to offer its customers the full range of

teleconmnmicatioDS services made possible by the wbeless revolution. This would be

deuime1Dl DOl 0Dly to CBT, but to the publk as well.

l' see 47 U.S.C. §309(j)(8).

20 SocoDd Bgcnt .00 Order, at para. 126.
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VD. CONCLUSION

CBT bas raised significant questions reprdiDa the leaality of tbe cellular e1iglbility

restriction set forth in the pes Order. CBT has also shown tbat even if this restriction is

upheld by the Conn of Appeals, CBT may still be able to pat1icipate in the auctions siDce its

interest in the PartDership may well be liquidated in the Delaware dissolution proceMing.

These questions should be reviewed and resolved before the broadband PeS auctions begin

for licenses in the CiDtinnaIi area. Only tbrough full aDd equitable operation of the legal

process can responsible and effective regulation be achieved.

WRD.EI'OIlE, good cause haviDa been shown, CBT respectfully requestS tbat the

Commission stay the broadbaDd PCS auction process (as it reWes to the PeS terVice areas

where the Cincinnati SMSA Limited PartDmhip curremIy provides cellular service) until

CBT's appeal of the PeS Order and the Delaware dissolution proceedilJl are reso~ved.

RapecttW1y submitted,

JACOBS

By ~
~~~--=-~""--7f~~--

2.500 PNC Ceater
201 East Fifth Street
CiDciaDati, Ohio 4~202

(513) ~1-6800

Dated: July 21. 1994
011..1.01
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